STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
TYRONE VHI TE,
Petitioner,
VS. Case No. 04-1280

ROAD MART, | NC.

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing in the above-styled case was hel d before
Fl orence Snyder Rivas, Adm nistrative Law Judge, Division of
Adm ni strative Hearings, on Novenber 16, 2004, in Marianna,
Fl ori da.

APPEARANCES

For Petitioner: Marva A Davis, Esquire
Marva A. Davis, P.A
121 Sout h Madi son Street
Post O fice Drawer 551
Qui ncy, Florida 32353-0551

For Respondent: Robert E. Larkin, Ill, Esquire
Al len, Norton & Blue, P.A
906 North Monroe Street, Suite 100
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUE

Whet her Respondent term nated Petitioner's enploynent on

account of his race in violation of Florida | aw.



PRELI M NARY STATEMENT

By Petition for Relief dated April 9, 2004, Petitioner
al | eged he had been disciplined and term nated from enpl oynent
in violation of Chapter 760 of the Florida Statutes, popularly
known as the Florida Gvil R ghts Act (FCRA). The FCRA
prohi bits discrimnation against an individual on the basis of,
anong ot her things, race.

The identity of witnesses and exhibits, and attendant
stipulations and rulings are contained in the two-vol une
transcri pt of the proceedi ngs, which was filed on February 21,
2005. The parties tinmely submtted Proposed Recommended Orders,
whi ch have been carefully consi dered.

References to statutes are to the Florida Statutes (2004).

FI NDI NGS OF FACT

1. Respondent, Road Mart, Incorporated, (Respondent or
Road Mart) is a fam|ly-owned and operated tire sales and service
conpany. Respondent is an enployer within the neaning of
Section 760.02(7), Florida Statutes.

2. Road Mart operates stores in North Florida and
nei ghboring states, including the store at which all events
relevant to this case occurred.

3. Petitioner, Tyrone Wite (Petitioner or Wite), is an
African-Anerican male. Wite was enployed by Road Mart at one

of its Florida stores at all tinmes naterial to this case. Wite



hel d positions of trust from May 24, 1999, when he conmenced
enpl oynent, until October 1, 2001, when he was term nat ed.

4. \Wiile enployed at Road Mart, Wiite was offered a
pronotion to store manager. \Wite declined the position because
it would have required himto nmake ot her arrangenents for his
child s transportation.

5. On May 8, 2001, Petitioner was the subject of a
di sciplinary action report based upon three separate viol ations
of conpany policy. Specifically, Petitioner charged nerchandi se
to a custoner's account w thout having an approved credit
application on file; left work for a half-day w thout prior
supervi sor approval; and failed to take adequate neasures to
col l ect past due accounts assigned to himfor follow up.

6. On August 31, 2001, Petitioner was reprinmnded for not
conpleting daily duties.

7. Petitioner conplained to a supervisor that a fellow
enpl oyee, a Caucasian nmal e, had engaged in substantially simlar
conduct yet had not been disciplined.

8. Upon investigation, Respondent concluded that the co-
wor ker had in fact commtted an infraction, and discipline was
i mposed upon that individual.

9. On Septenber 18, 2001, Petitioner received two
additional witten reprinmands. The first concerned nerchandi se

that Petitioner had placed "on quote" and renoved fromthe store



to show a custoner. "On quote"” is a termused at Road Mart to
i ndicate that particular nerchandi se or services are to be nmade
available to the custoner at the "on quote" price for a
reasonable length of tine. "On quote” prices are to be
reflected in the conpany conputer under the custoner's nane.
Mer chandi se held “on quote” is not to be renoved fromthe store
unless it is paid in full and docunented in accordance with Road
Mart's procedures for docunenting specific transactions. Road
Mart reasonably requires that this policy be followed unless
ot her arrangenents acceptable to nanagenent are nmade in advance.

10. After receiving the reprimand, Petitioner billed the
parts under his own account, at the enpl oyee di scount price of
Road Mart's cost, plus ten percent. Road Mart policy limts the
use of the enployee discount to bona fide enpl oyee purchases.
The enpl oyee discount is a significant savings over the retai
price charged to the public at |arge.

11. The second reprimnd was gi ven because Road Mart
| earned that White had, approximately six weeks earlier,
purchased parts froma Road Mart supplier at Road Mart’s cost to
be used on Wiite's personal vehicle. Wite failed to re-bil

these charges to his personal account, contrary to conpany

policy.



12. Road Mart reasonably viewed this conduct as di shonest
and could have termnated himfor this violation, but elected
not to.

13. Petitioner offered no persuasive evidence that any of
the foregoing reprimnds were inproper, or racially notivated.
To the contrary, all of the persuasive evidence, nuch of it
provi ded by White hinself, established that each of the
foregoing reprimands was entirely proper.

14. On Septenber 30, 2001, Wiite commtted nultiple
vi ol ati ons of conpany policy which resulted in his term nation.

15. Unbeknownst to any Road Mart enpl oyee, and wi t hout
authority to do so, Wiite arranged to neet an individual he
descri bed as an “associate,” one Robert Newkirk, on
Sept enber 30, 2001, at the Road Mart store.

16. That date fell on a Sunday, a day when Road Mart is
closed to the public. Trusted enpl oyees such as Wite have
access to the store to serve the energency needs of customners.
However, as Wiite knew at all material tines, such access is
only to be exercised under circunstances which did not exist
here, and in accordance with specific procedures which Wite
failed to foll ow

17. White entered the store using another enployee's

security code nunber to de-activate the alarmsystem Enpl oyees



with a valid reason to access the store when it is closed are
required to use their own security code.

18. Wiite, by his own adm ssion, nmet Newkirk at the store
for the purpose of installing two deluxe tires on Newkirk's
Lexus GS300.

19. Previously, Road Mart had sold a pair of these tires,
known as Toyo Proxy 200s, to Newkirk, and on Septenber 30, 2001,
Newki rk wanted the mates installed on his car.

20. At |east one Toyo Proxy 200 tire was on display in the
Road Mart showoom until Septenber 29, 2001, when the store was
cl osed for the bal ance of the weekend. At that tine, this tire
and all other showoominventory were placed in the store's
war ehouse for the weekend.

21. Wite installed the display tire and one other on
Newki rk's Lexus.

22. Road Mart renders a separate charge to custonmers who
receive such after-hours service. 1In addition, Road Mart
i nposes upon all custonmers a charge for the installation and
bal ancing of tires, as well as for disposing of the old tires.
Each of these charges shoul d have been billed to Newkirk and
col |l ected when the service was perfornmed, absent other
arrangenents with Wite's supervisors. Wite did none of these

t hi ngs.



23. Newkirk paid White a portion of the retail val ue of
t he second pair of tires, in cash. Wite never infornmed anyone
of this transaction, but, instead, pocketed Newkirk's noney.

24. As previously noted, conpany policy reasonably
requi res that nerchandi se and services be paid for in full, and
docunented in the conpany conputer unless other arrangenents
acceptable to the owners are nmade, before nerchandi se | eaves the
property and/or services are performed. Apart from protecting
t he conpany against theft, the policy is essential for the | egal
and financial protection of buyer and seller.

25. In this case, docunenting the sale of the tires to
Newki r k woul d have obliged the manufacturer to honor warranties
in the event the tires proved defective. Additionally Road
Mart's insurer would have been obligated to provide coverage if
Wiite had installed the tires in a negligent manner, resulting
ininjury to Newkirk or other parties.

26. Moreover, by giving Newkirk the tires wthout
docunenti ng what had been paid, the bal ance due, and what
arrangenents had been nmade with Newkirk to pay the bal ance,
Newkirk was in a position to claimhe had paid in full, which he
had not .

27. Wite's activities on Septenber 30, 2001, violated
conpany policy, placed his enployer in |legal and financi al

j eopardy, and, standing alone, warranted term nation.



28. Wen the store opened for regularly schedul ed business
on Monday, Cctober 1, 2001, Wiite's co-workers al nost
i mredi ately noticed that the display Toyo Proxy 200 was m ssi ng
and began to search for it. Wite, who arrived at work shortly
after the store opened, was aware that his co-workers were
seeking the mssing tire, but said nothing.

29. Md-norning, White registered the tires in the store
conmputer, placing them“on quote,” in his nane, at his enpl oyee
di scount .

30. Apart fromthe fundanental dishonesty of attenpting to
rewite the history of this transaction as his coll eagues were
expendi ng efforts to | ocate Respondent's missing tires, Wite
vi ol ated conpany policy by placing the tires “on quote” in his
own nanme and on his own authority. As previously noted, Wite
was not at liberty to extend the enpl oyee di scount to Newkirk or
anyone el se.

31. Later that norning, Wite entered the tires into the
conputer as a sale to hinself at the enployee discount rate.

32. By the end of the norning, Road Mart's nmanagenent had
uncovered nost of the details regarding Wite's unauthorized and
i mproper activities of the previous 24 hours. Managenent
confronted White with the results of its investigation, and

term nated his enpl oynent.



33. Wiite's termnation was justified in fact and in | aw
because it was based entirely upon Wiite's nmultiple violations
of conpany policy. There was no credi ble or persuasive evidence
that race played any factor in Road Mart's decision to term nate
VWhite' s enpl oynent.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter pursuant to
Sections 120.57 (1) and 120.569 and Chapter 760, Florida
St at ut es.

35. The burden of proof in this proceeding is on the
Petitioner, who nust establish by a preponderance of evidence
that his termnation from enpl oynent constituted unl awf ul

discrimnation within the purview of Chapter 760. See Florida

Departnent of Transportation v. J. WC. Conpany, 396 So. 2d 778,

788 (Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA

1977). Petitioner has failed to neet this burden.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMMENDED t hat the Florida Conmm ssion on Human
Rel ations enter a final order dism ssing the Petition for

Rel i ef .



DONE AND ENTERED this 1st day of April, 2005, in

Tal | ahassee, Leon County, Flori da.

Fhriimen ¢£7?4»~\464~uu

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 1st day of April, 2005.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssi on on Hunan Rel ations
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Marva A. Davis, Esquire
Marva A. Davis, P.A

121 Sout h Madi son Street
Post O fice Drawer 551

Qui ncy, Florida 32353-0551

Robert E. Larkin, I1l, Esquire

Al len, Norton & Blue, P.A

906 North Monroe Street, Suite 100
Tal | ahassee, Florida 32303

Ceci| Howard, General Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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